
I’m writing in response to your earlier question on the APA. I asked one of my staff attorneys, 
Anne Marie Yatsula, to investigate the matter. Here is her response: 
  

The short answer: 
Cities in Kansas aren’t subject to the Kansas APA, so I don’t think that any 
recommendation we could make would be particularly helpful. Agencies in Kansas 
typically use their own procedures rather than the Kansas APA. Virginia’s APA is 
much more rigid than Kansas’s; my brief read of the Kansas APA led me to conclude 
that there are so many exemptions and exceptions that it’s likely not used often, and 
our processes for hearings feel a lot more like litigation than Virginia's. 
  
The long answer: 
My knowledge of administrative procedure is primarily based on the federal APA, but 
generally, the preservation of error doctrine (though I don't know that it's really called 
that in administrative law, but the idea exists) relates more to an agency adjudication 
requiring a hearing, whereas a rulemaking usually does not take that form (at the 
federal level, it’s more likely that a reg is created via notice and comment because 
the formal rulemaking process is onerous, expensive, and there are a number of 
exceptions to the rulemaking requirement that get used frequently). I’m not sure how 
often formal hearings are coming up in Virginia, because their APA creates a 
process for a public forum-type meeting for feedback on proposed regs, an 
alternative/addition to an evidentiary hearing. Their evidentiary hearing is the 
equivalent of a formal rulemaking hearing at the federal level, where preservation of 
error would be relevant, since a different, adjudication-like process exists for formal 
rulemaking. They also have what they call a "fast track" rulemaking, a cousin to 
federal notice and comment; that leads me to believe that there are rarely formal 
evidentiary hearings.  
As to the harshness issue, I’m not sure what to think beyond just a look at the 
statutes; I would imagine case law would address some of those points as a matter 
of statutory interpretation. I recall some finality and exhaustion requirements under 
the federal APA to move up the ladder of the administrative process to get to judicial 
review, so that could also be relevant. 

  
Needless to say, we don’t have a significant amount of expertise on this matter, but I hope some 
of this information proves useful. Regardless, best of luck on your ALAC study, and I hope you 
have a great start to 2026! 
 



Patty: 
  
You asked me to research how the Oregon Administrative Procedures Act (APA) 
addresses preservation of errors. 
  
The Oregon APA is found in ORS Chapter 183 and addresses two primary areas of 
administrative law: 1) state agency rule making; and 2) the administrative contested 
case process.   There are also related model administrative rules found in OAR 137, 
divisions:  1-model rules for rulemaking; 2- model rules for agency declaratory rulings; 3 
-model rules for contested case hearings; and 4 - orders other than contested case. 
  
The APA and model rules DO NOT address the preservation of error on appeal or 
otherwise.   The majority of appeals under the APA are directly to the Court of Appeals 
and the preservation of error standard is instead addressed in the Oregon Rules of 
Appellate Procedure (ORAP).  
  
ORAP 5.45 addresses the preservation of error.  I've attached a copy of the rule.   
  
Let me know if this is enough information - or if you need to me research anything 
additional. 
  
Jayme 
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DISCLAIMER:  The below is a summary of certain legal research to look into the issue of 

preservation of error in administrative appeals as compared to other states.  This is intended to be 

a working document that will be updated, and nothing in this document should be considered the 

provision of legal advice. 

 

2010 Model State Administrative Procedure Act 

 

There have been four “model” APA’s developed by the National Conference of Commissioners 

on Uniform State Laws, with versions from the years 1946, 1961, 1981, and 2010.  The model 

APA acts have been largely adopted, in whole or in part, by most states; however, no state has 

adopted the 2010 revision. 

 

Of note, the 2010 Model State APA includes specific language requiring exhaustion of 

administrative remedies.  See Section 506.  That provision explicitly addresses that, when 

dealing with challenges to a rule or regulation, the petitioner need not have participated in the 

rulemaking proceeding.  See Section 506(c) (“A petitioner for judicial review of a rule need not 

have participated in the rulemaking proceeding on which the rule is based or have filed a petition 

to adopt a rule under Section 318.”).  This provision is largely unchanged from the 1981 version. 

 

But none of the materials reviewed from the Uniform Laws Commission indicated a detailed 

discussion or consideration of “preservation of error.”  The 2010 Model State APA generally 

contemplates that the particular states’ appellate or civil rules, as appropriate, would apply to 

judicial review of agency action.  See Section 502 (a) (except as otherwise provided, “judicial 

review of final agency action may be taken only as provided by rules of [appellate] [civil] 

procedure [of this state]”).   

 

State Specific Rules 
 

West Virginia 

 

W. Va. Code § 29A-4-2 permits a declaratory judgment action to challenge any agency rule.  It 

specifically provides that “The declaratory judgment may be rendered whether or not the plaintiff 

of plaintiffs has or have first requested the agency to pass upon the validity of the rule in 

question.”  Thus, there is no “preservation” requirement for challenges to administrative rules. 

 

West Virginia does appear to have a similar “preservation” rule in the context of contested cases, 

however, analogizing the circuit court as sitting in an appellate capacity.  Thus, where a litigant 

has not raised the issue with the agency, it cannot raise the issue in judicial review.  See Noble v. 

W.Va. DMV, 223 W.Va. 818, 821-22 (2009) (error to consider “non-jurisdictional question, 

outside the record made before the Commissioner, that was made for the first time on appeal”).   

 

North Carolina 
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North Carolina’s State APA has unique facets.  For rules, there is a review commission that 

oversees all regulatory actions.  In addition, agencies are given authority to make “declaratory 

rulings,” which can itself be used as a vehicle to challenge a rule.  See N.C. G.S. § 150B-4.  But 

the N.C. APA’s review provisions otherwise appear to be limited to appeal of case adjudications. 

 

In terms of preservation of error, there appear to be few cases that handle the issue from the 

standpoint of preserving error at the agency level.   

 

California 

 

California’s Administrative Procedure Act governs adoption of state regulations.  The review 

provisions of the statute make clear that “Any interested person” may challenge, by an action for 

declaratory relief, and such right to adjudication shall not be affected by a failure to “petition or 

to seek reconsideration” from the agency.  See Cal. Gov. Code § 11350.   

 

Cases suggest that, in contested administrative proceedings, the preservation of error rule works 

similarly.  Cited exceptions exist, e.g. “when an injustice would result,” but appear rarely 

applied.  See Sustainability, Parks, Recycling & Wildlife Def. Fund v. Dep’t of Resources 

Recycling and Recovery, 34 Cal. App. 5th 676, 697 (3d Dist. Cal. Ct. of Appeal).  While there 

does not appear to be a separate administrative-law rule for preservation, it also appears that 

California courts have some further discretion in ruling upon matters not preserved at the trial 

court (or, presumably, the administrative agency).  See, e.g. Raphael v. Bloomfield, 113 Call. 

App. 4th 617, 622 (2d Dist. Cal. Ct. App. 2003) (allowing discretion for new legal theories to be 

considered where they are purely legal and involve undisputed facts); Kaushansky v. Stonecroft 

Attorneys, APC, 109 Cal. App. 5th 788, 798 (2d Dist. Cal. Ct. App. 2025) (challenge to 

sufficiency of evidence is not waived by failure to argue it at the trial level, as an “obvious 

exception” to the preservation rule). 

 

New York 

 

 

Texas  

 

 

Florida 
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